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STATSVENT OF QUESTIONS PRESENTED 


1.4 Was apnellant cenrived of Cue process of law as 
guaranteec by the "Fifth and Fourteenth Amencments bv the man 
ner in which he was identified by the cornlaining witness? 

2. die the court err in admitting into evidence 
testimony of police officers as to confessions or acrissions 
of the co-cefencant incriminatine the annellant and obtained 
after co-cefendant's arrest ané while he was unnecessarily de- 


tained prior to presentation before a commissioner? 
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Appellant's identification by complaining 
witness violated his rights under the 
Fifth and Fourteenth Amendments to due 
process of law. 


Testimony of police officers as bo oom 
defendant's confessions and admissions 
incriminating appellant was heresay and 
should not have been admitted in evi- 


| 
Co-defendant's confessions and admissions 
incriminating appellant were obtained 
illegally in violation of Rule 5 of the 


Federal Rules of Criminal Procedure and 
should not have been admitted in evidence 


Conclusion ! 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT! 


i 
| 


No. 21,437 


JIMMIE D. J. BRYSON, Appellant 


UNITED STATES OF AMERICA, Appellee. 


Appeal from the United States District 
Court for the District of Columbia 


JURISDICTIONAL STATEMENT 


This is an appeal from a judgment of the United States 
District Court for the District of Columbia entered October 13, 
1967 convicting appellant of Robbery in violation of Title 22 
Section 2901 of the District of Columbia coae | 

Appeal was noted October 17, 1967" pursuant to Rule 37 
of the Federal Rules of Criminal Procedure. | 


This Honorable Court has jurisdiction under Title 28 


United States Code Section 1291. | 


17 See Statement of Docket Entries i : 


2/ Ibid. 


on 
STATEMENT OF THE CASE 


This appellant and his co-defendant, Eugene R. 
Frazier, were indicted for robbery in violation of Title 22 
Section 2901 of the District of Columbia Code, the indictment 
being filed on November 7, 1966~ The defendants entered pleas 
of not guilty on November 18, 1966" 

The one-count indictment accused them of stealing by 
force and violence and against resistance and by putting in 
fear, the sum of $450 from the person and immediate actual 
possession of Etta Fine being property belonging to Etta Fine 
and Julius ane 


The court below heard and granted in part and denied 


in part Sines trial counsel's motion for discovery and 
Se sera 
At the trial the only evidence against the appellant 
¢ and his co-defendant, (who were tried together), other than the 
: testimony of the two police officers hereinafter referred to, 
: was the testimony of Mrs. Fine, the co-owner of the store which 
. they were accused of robbing. (Tr.3-19) 
Mrs. Fine testified she identified appellant as the 
culprit from pictures (Tr.8-12). She also testified she con- 
- fronted appellant in a cell at General Sessions Court (Tr.13) 
and again in General Sessions Court, presumably at the pre- 
17 See Statement of Docket Entries 
- 2/ See Statement of Docket Entries 


3/ See the Indictment 
§/ See Statement of Docket Entries (May 23, 1967) 


i 
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| 
liminary hearing (Tr.13-14) but always when he was alone or 
singled out and never in a lineup (Tr.14). There was no cir- 
cumstantial evidence produced against the appellant. There was 
no identification of any money allegedly Eeoen by him. He was 
arrested on September 14, 1966 a week after the alleged offense 
(See return of service on warrant in record and dated September 
14, 1966). : 

The only other evidence offered at the trial was 
the testimony of Officer McGinnis and Sergeant Keahon, who 
testified as to confessions or admissions by the co-defendant 
Frazier (Tr.20-38). | 

The alleged crime took place September 7, 1966 about 
2:15 p.m. (Tr.3). The co-defendant Frazier was arrested by 
officer McGinnis the same afternoon about 4215 DM.) Cir.20, 1359) 
Frazier was not taken before a magistrate or commissioner until 
the next morning (Tr.32). : 

At a hearing by the trial judge out of the presence 
of the jury to determine the voluntariness of Frazier'’s con- 
fessions or admissions, Officer McGinnis testified: that when 
arrested, Frazier readily admitted his identity (Tr.21); that 
he warned him of his rights (Tr.22,23): that Frazier was then 
taken to a precinct station and booked (Tr. 23): that while at 


the precinct, Frazier was questioned about the robbery of Mr, & 


Mrs. Fine and stated that he was in the store at the time but 
was not the robber (Tr.24): that Frazier was then taken to the 


Robbery Squad (Tr.25). 


a= 


At the hearing Sergeant Keahon testified: that 
Frazier was brought to the Robbery Squad about 5:20 p.m.(Tr.26). 
The sergeant warned him of his rights ar soon after he arrived 
Frazier stated that he was in the market at the time of the 
robbery (Tr.28) but did not know that his companion was armed 
or was going to commit the robbery (Tr.28)- that he identified 
his companion as the appellant (Tr.29): that Mr. Fine was then 
brought in about 6 p.m. and Frazier again said he did not know 
his friend was going to commit the hold up (Tr.29,31,32). It 
would appear that a photograph of Bryson was not procured by 
the police and shown to Mrs. Fine until after Frazier's con- 
fession at the Robbery Squad (Tr.30,31). 

When the trial resumed Officer McGinnis testified 
about the circumstances of the arrest of Frazier and that 
Frazier had admitted he was aware of the hold up and in the 
store at the time (Tr.35-37). (Note apparently typographical 
error in transcript (Tr.35), date should be reported as 
September 7, 1966). 

Sergeant Keahon then testified over objections by 
both trial counsel that Frazier admitted he was in the market 
but did not know his companion was going to hold up the market, 
(Tr.37-38); that when confronted by Mr. Fine, Frazier repeated 
that he did not know his friend was going to hold up anyone... 
(Tr. 38-39). } 

‘After appellant's motion for acquittal was denied by 


the judge (Tr.50) this appellant was found guilty as charged 


| 
om : 


/, 2/ 
by the jury and was sentenced to from three to nine years. 


Frazier was found not guilty. 


STATEMENT. OF POINTS 


1. Appellant was deprived of due process of law under the Firtc> 
and Fourteenth Amendment because his purported identification 
by the prosecution's witness was made under circumstances une 
necessarily suggestive and conducive to irreparable mistaken 


identity. 


2. The court below erred in admittinz the testimony of the’ 
police officers of the confessions and admissions of the co- 
defendant Frazier which accused this appellant of the crime, 
because of (1) heresay and (2) the statements of the co-defen- 
dant were obtained illegally in violation of Rule 5 of the 

| 


Federal Rules of Criminal Procedure. 


SUMMARY OF ARGUMENT 


1. Due process under the Fifth and Fourteenth Amendments was 


denied appellant because he was identified in person by the 
prosecution's witness only under circumstances that were sug- 
gestive and conducive to mistaken identity and never in a line- 
17 See Statement of Docket Entries (Sept. 5, 1967) 


2/ See Statement of Docket Entries (Oct. 13, 1967) 
3/ See Statement of Docket Entries (Sept. 6, 1967) 


an 


up. 
2. The testimony of the police officers as to the alleged 
confessions or admissions of the co-defendant Frazier, in effect 
accusing this appellant of the crime charged, was heresay and 
erroneously admitted in evidence against the appellant. 

3. Further, such testimony of the police officers was er- 
roneously admitted because the co-defendant after arrest was 

not taken to a commissioner or magistrate without unnecessary 
delay as required by Rule 5 of the Federal Rules of Criminal 
Procedure and the alleged confessions ane admissions of the co- 
defendant incriminating this appellant, were obtained during 
this period. 


Te 


ARGUMENT ! 
| 
1. The only evidence connecting the appellant with 
the offense was the testimony of the police officers, herein- 


after referred to, and the testimony of the complaining witness 


Etta Fine. She was the only witness attempting to identif- ~ 


appellant. 


Etta Fine testified that she identified the appellon’ 
¢ as the culprit only from pictures shown her and from a con- 


frontation in a cell block where appellant was standing alone, 


a later confrontation in a room where appellant was brought 

f before her and she was asked whether he was the offender and 

finally in court at the trial. She never identified him in a 

| lineup. | ! 

f Although the Supreme Court in Stovall vs Ddimw, 3500 

US 263: 18 L Ed. 2d 1199 (1967) held that the rule requiring 

‘ counsel for a suspect at a pretrial lineup “son to operate pro- 
spectively from June 12, 1967 (and the offense in the instant 


case. occurred before this), the court nevertheless, confirmed 


’ the proposition that due process of law is denied when the 

~onfrontation ov identification of the accused is made under 

such circumstance that it is unnecessarily suggestive Soy TTT 

a ducive to irreparable mistaken identity. The court condemns 

the practice of having suspects identified without a lineup. 
The court held that this issue could be raised 


| 
| 


pipe 


retroactively. 

| In the recently decided case of Roosevelt Wright, Jr., 
vs United States, Number 20,153, U.S. Court of Appeals 
(January 31, 1968) this aa - following Stovall vs Denno, supra, 
recognized the principe that the identification should not be 
suggestive but considered that the record before it was in- 
sufficient to determine the issue of fairness and remanded the 
case. 

In the case now before the court, appellant's trial 
counsel raised the defense of the manner of identification at 
the outset and the record clearly shows that appellant was al- 
ways alone or singled out by others for the identifying witness 
when he was confronted by her. He was never put in a Lineup 
and there is nothing in the record to indicate that a lineup 
was not feasible. 

It is submitted that the attempted identification 
of this appellant was made under such unnecessarily suggestive 
circumstances conducive to irreparable mistaken identification 
that appellant was denied due process of law under the Fifth 
and Fourteenth Amendments of the Constitution. See also United 
States v Wade, 388 U.S. 218; 18 L Ed. 2d 1149 (1967) and Wise 
v United States, __—*sU.S. App. D.C. ___—-« 3383::~ F 2a «206 (1967). 

2. The testimony of the two police officers as to 
the confessions or admissions of the co-defendant Frazier in- 


criminating this appellant, was clearly heresay as to this 


“dé 


=o= 


appellant, who was not present when the alleged statements were 
made and who did not assent in any way to cee Greenwell v 


United States, 119 U.S. App D.C. 43 at 49-50: 336 F 2a 962 at 


968 (1964), where the court discussing the confessions of the 
co-defendant Seals said: 
"And as to Greenwell, Seals’ confession is in- 
admissible heresay, and thus also excludable under 
elementary principles of evidence." 
Again, in Jones v United States, 119 U.S. App D.C. 
284, at 287: 342 F 2a 863 at 866 (1964) the come held: 


"As against a confessor's co-defendants, the 
confession is inadmissible heresay.” 


In Jones, the trial judge cautioned the jury that 
the confession was evidence only against the confessor but the 
court on appeal held this ineffective. In the present case, 
no attempt was made in the charge to the jury to limit the ef- 
fects of the. confessions or admissions to the co-defendant. 

3. In addition to heresay the testimony of the 
officers as to the co-defendant 's admissions should not have 
been admitted in evidence because the admissions were ob- 
tained from the co-defendant in violation of Rule 5({a) of the 
Federal Rules of Civil Procedure. : 

The arresting officer is required to bring the 


accused before a commissioner or magistrate without unnecessary 


| 
delay. Mallory v United States, 354 U.S. 449, 454: 77 S. Ct. 


= 


1356: 1 L.Ed. 2a 1479 (1957). Naples v United States, 113 U.S. 
App D.C. 281, 284- 307 F 2d 618, 621 (1962). 

. Here the co-defendant Frazier was arrested some two 
hours after the erence: upon a warrant for an unrelated crime. 
He readily admitted his identity. Instead of being taken before 
a commissioner, he was taken to a precinct station where he 
made his first admissions and then taken to the Robbery Squad 
room where he made further statements. Although he was arrest- 
ed at about 4:15 p.m., he was not taken before a commissioner 
until the next morning. 

This certainly appears to have been an unnecessary 
delay and his rights were not protected. Naples v United States 
supra 113 U.S. App D.C. 281, at 285. 

The case of Greenwell v United States, 119 U.S. App 
D.C. 43: 336 F 2d 962 (1964) supra is particularly in point as 
it also involved the admissibility of a co-defendant's state- 
ments obtained prior to presentment before a commissioner, and 
the court under similar circumstances held the co-defendant 's 
etatenente should not have been admitted. There, in 2 separate 
appeal, the co-defendant Seals' confession had been ruled in- 
admissible because of unnecessary delay in arraigning him. 
(Seals v United States, 117 U.S. App D.C. 79). 

In Greenwell supra at 49, 50 it was held: 


“Since Seals' confession may not be used even 
against him, it should not be usec against Greenwell." 


-ll— 


and at page 50: 


“We conclude that the admission of |Seals' con- 
fession, since it was improper as to Seais, justifies 
the re-trial of his co-defendant Greenwell, in a 
proceeding in which this confession does not reach 
the jury.” 


In Greenwell the court points out that the basic 
purpose of Rule 5(a) is to make certain that the person arrest-— 
| 
ed is advised by a judicial officer of his Constitutional rights 
without unnecessary delay and at page 47 the court says: 
"#*¥the confession is inadmissible no matter how 
much, or how little, time was required to obtain 
it. The duration of the delay is not determinative, 
for [t]he problem is not to be solved by watching the 
clock*** Muschette v United States, 116, U.S. App 
D.C. 239, 241: 322 F 2d 989, 991 (1963). ***Once the . 
police delay presentment for the production of evi- 
dence, the detention becomes illegal and the time 
for admissible threshold confessions has passed.” 
If, in the present case, it is argued that the 
officers did not mention this appellant by name in testifying 
about his co-defendant's admissions, this argument was not ac- 


| 
cepted in Greenwell, nor in Jones, supra. 


Unnecessary delay in the "pooking process" has been 
held to be a violation of the Rule. Spriggs v United States, 
118 U.S. App D.C. 248 (1964): 335 F 2d 283. 

Since Frazier's statements incriminating this ap- 
pellant were obtained by the police during the time he was un- 
necessarily detained before presentment before the commissioner, 
it follows that the officers’ statements were inadmissible ag- 


ainst both Frazier and Bryson. Furthernore , the alleged pheto- 


¢ 


Sa 


ey 


AU 


graph of appellant shown lirs. Fine and which she identified 
appears to have been shown her as the result of Frazier's con- 
fession about two hours after his arrest and therefore tainted. 

The wrongful admission of the testimony of the police 
officers as to Frazi2r's confessions or incriminating statements 
as well as the illegal identification of appellant Mrs. Fine 
were not harmless. Even if there had been other proper evid=nce 
sufficient to convict the appellant the issue would be whether 
there was a reasonable possibility that the evidence complained 
of might have contributed to the conviction. Fahy v Connecticut. 
Sg Ue Os ED i. COT Otis.) Ct. 1229 1GL963).. “Certainty. 
in this appellant's case such a reasonable possibility would 


arise. 


CONCLUSION 
‘For all the reasons herein submitted the conviction 
of the appellant of robbery should be reversed, or if not re- 
versed, 2 new trial granted. 3 


Respectfully submitted, . 


Jaquelin A. Marshall 
Attorney for Appellant 
(Appointed by this Court) 
822 Southern Building 
Washington, D.C. 20005 


CERTIFICATE OF SERVICE 


I, JAQUELIN A. MARSHALL, hereby certify that I have 
personally served a copy of the foregoing brief for appellant 
upon the U. S. Attorney, U.S. Court House, Washington, D.C.- 
this __ day of February, 1968 


Jaquelin A. Mershall 
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JIMMIE D. J. BRYSON, APPELLANT 
Vv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


DAVID G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
ARTHUR L. BURNETT, 
Assistant United States Attorneys. 
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BEATRICE ROSENBERG, for the District of Columbia Circuit 
LEONARD H. DICKSTEIN, 

Attorneys, 

Department of Justice, FILED APR I 1968 
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QUESTION PRESENTED 


In the opinion of the appellee the question presented is: 


Whether the method of identification of appellant as 
the perpetrator of a robbery by the complaining witness 
violated due process so as to bar her testimony on the 
re-trial which the government concedes is warranted on 
other grounds. 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 21,437 


JIMMIE D. J. BRYSON, APPELLANT 
v. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On November 7, 1966, an indictment was returned in 
the United States District Court for the District of Co- 
lumbia charging that on the afternoon of September 7, 
1966, appellant Jimmie D. J. Bryson and his co-defendant 
Eugene R. Frazier committed the offense of robbery. (22 
D.C. Code § 2901). 

After trial by a jury, on September 5, 1967, appellant 
was found guilty as charged and his co-defendant was 
acquitted. On October 13, 1967, appellant was sentenced 
to imprisonment for a term of three to nine years. 


(1) 


2 


At the trial, a police officer testified, over appellant’s ob- 
jection, as to admissions by the co-defendant which impli- 
cated appellant in the robbery (Tr. 38). The Government 
concedes that is was plain error to permit this testimony 
without cautionary instructions to the jury that these 
admissions could not be considered against the appellant. 
See Kramer v. United States, 115 U.S. App. D.C. 50, 317 
F. 2d 114 (1963). Consequently, appellant’s conviction 
must be reversed and the case remanded for a new trial.’ 

However, appellant also attacks the admissibility of his 
identification by the victim of the robbery and asks this 
Court to rule that such testimony will not be admissible 
on a new trial. It is our position that the identification 
testimony should not be barred. 

Mrs. Fine, who with her husband owned a grocery store 
on Fourteenth St. N.W. in Washington, identified appel- 
lant at the trial as the person who robbed her of $450. 
She testified that he entered the store, asked for cigars 
and when she turned around after getting the cigars, 
pointed a gun and asked for all the money (Tr. 3-4).? 

On cross-examination Mrs. Fine testified that after the 
robbery she called the police. The police brought her a 
“big book” of photographs and she went through approxi- 
mately half the book three times before she recognized the 
appellant’s picture (Tr. 9-10). That same evening the 
police brought her two more books of pictures and she 
identified appellant’s picture in all three books (Tr. 12). 
Even though there were “a lot of people” in the three 
books she recognized the appellant in each of the three 
books (Tr. 12). 


1In view of the acquittal by the jury of the codefendant, his 
admissions will not be admissible into evidence at the new trial and 
therefore, this Court need not decide whether they were obtained 
in violation of the rule established by Mallory v. United States, 354 
U.S. 449 (1957). 


? Mrs. Fine testified that at the time of the robbery the codefend- 
ant was in the meat market part of the store near her husband 
and that the codefendant left the store immediately after the rob- 
bery (Tr. 5-7). 


> ~-~eug 


4 


3 


Mrs. Fine first confronted the appellant after the rob- 
bery when he was in a cell at the General Sessions Court. 
He came over to her alone and a policeman asked him 
whether he knew Mrs. Fine and he replied “no”. After 
appellant walked away, the policeman asked Mrs. Fine 
whether she recognized the appellant and she said “yes” 
(Tr. 13). Mrs. Fine saw the appellant again in General 
Sessions Court, where she once again identified him to a 
policeman (Tr. 13-14). 

Sergeant Robert Keahon, when testifying outside of the 
presence of the jury as to the admissibility of the code- 
fendant’s admissions, was cross-examined with respect to 
Mrs. Fine’s original identification of the appellant’s pho- 
tograph. He testified that shortly after the holdup he 
showed Mrs. Fine five photographs, not including a photo- 
graph of appellant, and she failed to identify anyone. 
After the codefendant made his admission implicating the 
appellant, Sergeant Keahon, on the evening after the rob- 
bery, brought to Mrs. Fine’s home five more photographs 
of male negroes, all of the same age group and complexion 
as appellant and including a photograph of appellant. 
When she was asked if she recognized any of the photo- 
graphs she identified the appellant (Tr. 30-31). On 
cross-examination, after testifying in the presence of the 
jury, Sergeant Keahon repeated his testimony with respect 
to Mrs. Fine’s identification of appellant’s photograph 
(Tr. 39-43) 5 


SUMMARY OF ARGUMENT 


The complaining witness, who was face to face with ap- 
pellant at the time of the robbery, first positively identified 
appellant as its perpetrator on the day of the robbery 
from a number of photographs shown to her by the police 


3 Julius Fine, Mrs. Fine’s husband, died of natural causes prior 
to the trial and therefore, was not available to testify as to the 
robbery. A customer present in the grocery at the time of the 
robbery was unavailable at the time of the trial. A police officer 
testified, however, that the customer was unable to identify either 
of the two men in the store at the time of the robbery (Tr. 48-50). 


4 


in the absence of any suggestion by them. At that time 
appellant was not in custody and no lineup could have been 
held. Subsequently, after appellant’s arrest, the complain- 
ing witness positively identified him on two occasions prior 
to trial in the absence of a lineup. Under the totality of 
these circumstances it cannot be said that the identifica- 
tion procedure was so impermissively suggestive as to give 
rise to a very substantial likelihood of irreparable misiden- 
tification. Therefore, the complaining witness’ in-court 
identification of appellant was propery admitted into evi- 
dence at his trial and should be admitted again at the new 
trial which must be held in this case. 


ARGUMENT 


The Identification of Appellant as the Perpetrator of 
the Robbery by the Complaining Witness Conformed 
With the Requirements of Due Process. 


(See Tr. 3-7, 9-14, 30-31, 39-43) 


In Stovall v. Denno, 388 U.S. 293, 302 (1967), the Su- 
preme Court, in rejecting a contention that the confronta- 
tion between victim and suspect there violated due 
process, enunciated the rule that such a claim must be de- 
termined in light of the “totality of circumstances” sur- 
rounding the identification. In Simmons v. United States, 

US. , 36 Law Week 4227 (decided March 18, 
1968), the Court amplified this rule by stating that “eye- 
witness identification at trial following a pretrial identi- 
fication by photograph (or by a “one man lineup” as in 
Stovall) will be set aside on that ground only if the photo- 
graphic identification procedure was so impermissibly sug- 
gestive as to give rise to a very substantial likelihood of 
irreparable misidentification”. Thus, the Supreme Court 
in these cases reiterated the long standing rule that pro- 
spective criminal defendants do not have an absolute right 
to be first identified in a formal lineup. See e.g., Kennedy 
v. United States, 122 U.S. App. D.C. 291, 353 F. 2d 462 
(1965) ; Golliher v. United States, 362 F. 2d 594 (8th 
Cir. 1966). 
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Here, as in Stovall and Simmons, the “totality of cir- 
cumstances” make it clear that there is “little chance” 
that the procedure utilized led to the misidentification of 
the appellant by the complaining witness. The robbery 
took place in the afternoon in a grocery store. The com- 
plaining witness was face to face with the appellant at the 
time of the robbery. The police brought the first pictures 
to the complaining witness on the day of the robbery when 
the events were fresh in her mind. According to Mrs. 
Fine’s testimony she was shown three books of pictures 
of “a lot of people” and according to the testimony of Ser- 
geant Keahon she was shown a total of ten pictures of 
negro males, all of the same age and complexion as appel- 
lant. There is no dispute about the fact that, without 
suggestion from the police, she identified appellant from 
photographs as the robber.* Here, as in Simmons, appel- 
lant was not in custody at the time the photographs were 
shown to Mrs. Fine, and the police properly sought identi- 
fication from the victim as soon as possible by the means 
they then had available. 

Whether or not the subsequent confrontations between 
Mrs. Fine and appellant were proper, they cannot be said 
to taint her in-court identification. The fact is that Mrs. 
Fine was able to identify appellant from a photograph be- 
fore these confrontations occurred. Her ability to identify 
him was thus the result of her seeing him at the time of 
the robbery, not of the later confrontations. See United 
States v. Wade, 388 U.S. 218, 241 (1967), where the 
Supreme Court expressly stated that, if there had been 
identification by photograph prior to the illegal lineup 
which was held in the absence of counsel] in that case, 
then this would be one of the factors to be considered by 
the trial court in the determination on remand as to 


+The discrepancy between the testimony of Mrs. Fine and 
Sergeant Keahon is of no moment in view of the salient fact that 
she did pick out his photograph. Whether this discrepancy can be 
explained or whether appellant can make use of that discrepancy at a 
new trial does not go to the admissibility of Mrs. Fine’s testimony 
as to identification. 


whether the illegal lineup identification so tained the in- 
court identification as to render it inadmissible. 

The recent decision of this Court in Issac v. United 
States, (No. 20,554, decided March 11, 1968) is directly 
in point. There, the day after a robbery, the police took 
a number of photographs to the complaining witnesses 
who failed to identify any of them. When the police 
learned from an informant that appellant Isaac was “hold- 
ing up”, they took photographs of several men, including 
Isaac, to the victims who tentatively identified him as the 
robber. When the victims saw color slides they made a 
positive identification of Isaac and an arrest warrant was 
issued. Isaac was arrested the next day and was taken to 
a detective’s office where he was apparently exhibited 
singly to the complaining witnesses who confirmed their 
previous identification. The court held that Isaac’s one 
man lineup was not enough to taint the identifications 
made in court by the complaining witnesses. See also 
Hanks v. United States, (10th Cir., No. 9,596, decided 
January 18, 1968) in which a one man identification by 
a postal worker of a post office robbery suspect was re- 
cently sustained. 

Appellant’s reliance on the recent decision of this Court 
in Wright v. United States, No. 20,153 (decided January 
31, 1968) is misplaced. There the Court remanded the 
case for a hearing to determine all of the circumstances 
under which a witness identified the suspect as the person 
who had committed a housebreaking. The only identifica- 
tion of the suspect in that case was in a room at the police 
station, minutes after the witness recognized the automo- 
bile used by the criminals parked outside of the station, a 
fact which the court considered to be highly suggestive. 
Moreover, the identification in that case was controverted 
by very strong alibi evidence presented by three witnesses 
on behalf of the defendant, which at the very least raised 
an issue as to mistaken identification. Finally, it should 
be noted that the Court, recognized that under Stovall, 
supra, the totality of the circumstances must govern the 
determination of the admissibility of the identification evi- 
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dence and merely remanded the case for a hearing as to 
4 all of the facts surrounding the identification. In con- 
trast, here the facts of this record as to the identification 
make it clear that an in-court identification of appellant 
by Mrs. Fine is admissible.® 


CONCLUSION 
« It is therefore respectfully submitted that prior to re- 
z manding this case to the District Court for a new trial, 
this Court should rule that on a new trial, Mrs. Fine is 
ro not on the facts of this record barred from giving testi- 
mony identifying appellant. 
” ? 
al 
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5 Similarly, the instant case can be distinguished from the blatant 
suggestive staging of the identification in Palmer v. Peyton, 359 
F. 2d 199 (4th Cir. en banc, 1966). 
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